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KAMALA D. HARRIS.
Attorney General of California
GREGORY J. SALUTE
Supervising Deputy Attorney General
SUSAN MELTON WILSON
Deputy Attorney General
State Bar No. 106902
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-4942
Facsimile: (213) 897-2804
E-mail: Susan.Wilson@doj.ca.gov
Attorneys for Complainant

BEFORE THE
BOARD FOR PROFESSIONAL ENGINEERS, LAND SURVEYORS, AND GEOLOGISTS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Accusation | Case No. 949-A
Against:
FIRST
KENNY L. FARGEN AMENDED
600 Caribou Way
Santa Maria, CA 93455 ACCUSATION
Land Surveyor License No. L 4597
Respondent.
Complainant alleges:
PARTIES

1.  Richard B. Moore, PLS (Complainant) brings this First Amended Accusation solely
in his official capacity as the Executive Officer of the Board for Professional Engineers, Land
Surveyors, and Geologists, Department of Consumer Affairs.

2. Onor about March 14, 1979, the Board for Professional Engineers, Land Surveyors,
and Geologists (formerly “Board for Professional Engineers and Land Surveyors”) issued Land
Surveyor License Number L 4597 to Kenny L. Fargen (Respondent). The Land Surveyor License
was in full force and effect at all times relevant to the charges brought herein and will expire on
September 30, 2013, unless renewed.
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JURISDICTION

3. The original Accusation in this matter was filed on November 24, 2010 and served in
compliance with all statutory requirements to Respondent, who thereafter filed his timely Notice
of Defense. The First Amended Accusation is brought before the Board for Professional
Engineers, Land Surveyors, and Geologists (Board), Department of Consumer Affairs, under the
authority of the following laws. All section references are to the Business and Professions Code
unless otherwise indicated.

4.  Section 8780 of the Code states:

The board may receive and investigate complaints against licensed land surveyors and
registered civil engineers, and make findings thereon.

By a majority vote, the board may reprove, suspend for a period not to exceed two years, or
revoke the license or certificate of any licensed land surveyor or registered civil engineer,
respectively, licensed under this chapter or registered under the provisions of Chapter 7
(commencing with Section 6700), whom it finds to be guilty of:

(a) Any fraud, deceit, or misrepresentation in his or her practice of land surveying.

(b) Any negligence or incompetence in his or her practice of land surveying.

(c) Any fraud or deceit in obtaining his or her license.

(d) Any violation of any provision of this chapter or of any other law relating to or
involving the practice of land surveying.

(e) Any conviction of a crime substantially related to the qualifications, functions, and
duties of a land surveyor. The record of the conviction shall be conclusive evidence thereof.

(F) Aiding or abetting any person in the violation of any provision of this chapter.

(9) A breach or violation of a contract to provide land surveying services.

(h) A violation in the course of the practice of land surveying of a rule or regulation of
unprofessional conduct adopted by the board.

5. Section 125.3 of the Code provides, in pertinent part, that the board may request the

administrative law judge to direct a licentiate found to have committed a violation or violations of
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the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

6.  Section 8759 of the Code provides:

(a) A licensed land surveyor or registered civil engineer authorized to practice land
surveying shall use a written contract when contracting to provide professional services to a client
pursuant to this chapter. The written contract shall be executed by the licensed land surveyor or
registered civil engineer and the client, or his or her representative, prior to the licensed land
surveyor or registered civil engineer commencing work, unless the client knowingly states in
writing that work may be commenced before the contract is executed. The written contract shall
include, but not be limited to, all of the following:

(1) A description of the services to be provided to the client by the licensed land surveyor
or registered civil engineer.

(2) A description of any basis of compensation applicable to the contract, and the method of
payment agreed upon by the parties.

(3) The name, address, and license or certificate number of the licensed land surveyor or
registered civil engineer, and the name and address of the client.

(4) A description of the procedure that the licensed land surveyor or registered civil
engineer and the client will use to accommodate additional services.

(5) A description of the procedure to be used by any party to terminate the contract.

(b) This section shall not apply to any of the following:

(1) Professional land surveying services rendered by a licensed land surveyor or registered
civil engineer for which the client will not pay compensation.

(2) A licensed land surveyor or registered civil engineer who has a current or prior
contractual relationship with the client to provide professional services pursuant to this chapter,
and that client has paid the surveyor or engineer all of the fees that are due under the contract.

(3) If the client knowingly states in writing after full disclosure of this section that a

contract which complies with the requirements of this section is not required.
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(4) Professional services rendered by a licensed land surveyor or a registered civil engineer
to any of the following:

(A) A (licensed or registered) professional engineer ...

(B) A land surveyor licensed under this chapter.

(C) A (licensed) architect ...

(D) A (licensed) contractor ...

(E) A (licensed) geologist or a geophysicist...

(F) A manufacturing, mining, public utility, research and development, or other industrial
corporation, if the services are provided in connection with or incidental to the products, systems,
or services of that corporation or its affiliates.

(G) A public agency.

(c) “Written contract” as used in this section includes a contract that is in electronic form.

7. Section 8762 of the Code provides:

(a) Except as provided in subdivision (b), after making a field survey in conformity with the
practice of land surveying, the licensed surveyor or licensed civil engineer may file with the
county surveyor in the county in which the field survey was made, a record of the survey.

(b) Notwithstanding subdivision (a), after making a field survey in conformity with the
practice of land surveying, the licensed land surveyor or licensed civil engineer shall file with the
county surveyor in the county in which the field survey was made a record of the survey relating
to land boundaries or property lines, if the field survey discloses any of the following:

(1) Material evidence or physical change, which in whole or in part does not appear on any
subdivision map, official map, or record of survey previously recorded or properly filed in the
office of the county recorder or county surveying department, or map or survey record maintained
by the Bureau of Land Management of the United States.

(2) A material discrepancy with the information contained in any subdivision map, official
map, or record of survey previously recorded or filed in the office of the county recorder or the

county surveying department, or any map or survey record maintained by the Bureau of Land
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Management of the United States. For purposes of this subdivision, a “material discrepancy” is
limited to a material discrepancy in the position of points or lines, or in dimensions.

(3) Evidence that, by reasonable analysis, might result in materially alternate positions of
lines or points, shown on any subdivision map, official map, or record of survey previously
recorded or filed in the office of the county recorder or the county surveying department, or any
map or survey record maintained by the Bureau of Land Management of the United States.

(4) The establishment of one or more points or lines not shown on any subdivision map,
official map, or record of survey, the positions of which are not ascertainable from an inspection
of the subdivision map, official map, or record of survey.

(5) The points or lines set during the performance of a field survey of any parcel described
in any deed or other instrument of title recorded in the county recorder's office are not shown on
any subdivision map, official map, or record of survey.

(c) The record of survey required to be filed pursuant to this section shall be filed within 90
days after the setting of boundary monuments during the performance of a field survey or within
90 days after completion of a field survey, whichever occurs first.

(d)(2) If the 90-day time limit contained in subdivision (c) cannot be complied with for
reasons beyond the control of the licensed land surveyor or licensed civil engineer, the 90-day
time period shall be extended until the time at which the reasons for delay are eliminated. If the
licensed land surveyor or licensed civil engineer cannot comply with the 90-day time limit, he or
she shall, prior to the expiration of the 90-day time limit, provide the county surveyor with a letter
stating that he or she is unable to comply. The letter shall provide an estimate of the date for
completion of the record of survey, the reasons for the delay, and a general statement as to the
location of the survey, including the assessor's parcel number or numbers.

(2) The licensed land surveyor or licensed civil engineer shall not initially be required to
provide specific details of the survey. However, if other surveys at the same location are
performed by others which may affect or be affected by the survey, the licensed land surveyor or
licensed civil engineer shall then provide information requested by the county surveyor without

unreasonable delay.
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(e) Any record of survey filed with the county surveyor shall, after being examined by him
or her, be filed with the county recorder.

(F) If the preparer of the record of survey provides a postage-paid, self-addressed envelope
or postcard with the filing of the record of survey, the county recorder shall return the postage-
paid, self-addressed envelope or postcard to the preparer of the record of survey with the filing
data within 10 days of final filing. For the purposes of this subdivision, “filing data” includes the
date, the book or volume, and the page at which the record of survey is filed with the county
recorder.

8.  Section 8771 of the Code provides:

(a) Monuments set shall be sufficient in number and durability and efficiently placed so as
not to be readily disturbed, to assure, together with monuments already existing, the perpetuation
or facile reestablishment of any point or line of the survey.

(b) When monuments exist that control the location of subdivisions, tracts, boundaries,
roads, streets, or highways, or provide horizontal or vertical survey control, the monuments shall
be located and referenced by or under the direction of a licensed land surveyor or registered civil
engineer prior to the time when any streets, highways, other rights-of-way, or easements are
improved, constructed, reconstructed, maintained, resurfaced, or relocated, and a corner record or
record of survey of the references shall be filed with the county surveyor. They shall be reset in
the surface of the new construction, a suitable monument box placed thereon, or permanent
witness monuments set to perpetuate their location if any monument could be destroyed,
damaged, covered, or otherwise obliterated, and a corner record or record of survey filed with the
county surveyor prior to the recording of a certificate of completion for the project. Sufficient
controlling monuments shall be retained or replaced in their original positions to enable property,
right-of-way and easement lines, property corners, and subdivision and tract boundaries to be
reestablished without devious surveys necessarily originating on monuments differing from those
that currently control the area. It shall be the responsibility of the governmental agency or others
performing construction work to provide for the monumentation required by this section. It shall

be the duty of every land surveyor or civil engineer to cooperate with the governmental agency in
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matters of maps, field notes, and other pertinent records. Monuments set to mark the limiting
lines of highways, roads, streets or right-of-way or easement lines shall not be deemed adequate
for this purpose unless specifically noted on the corner record or record of survey of the
improvement works with direct ties in bearing or azimuth and distance between these and other
monuments of record.

(c) The decision to file either the required corner record or a record of survey pursuant to
subdivision (b) shall be at the election of the licensed land surveyor or registered civil engineer
submitting the document.

9.  Title 16 of the California Code of Regulations, at Section 476 provides:

To protect and safeguard the health, safety, welfare, and property of the public, every
person who is licensed by the Board as a professional land surveyor or professional civil engineer
legally authorized to practice land surveying, including licensees employed in any manner by a
governmental entity or in private practice, shall comply with this Code of Professional Conduct.
A violation of this Code of Professional Conduct in the practice of professional land surveying
constitutes unprofessional conduct and is grounds for disciplinary action pursuant to Section 8780
of the Code. This Code of Professional Conduct shall be used for the sole purpose of investigating

complaints and making findings thereon under Section 8780 of the Code.

(b) Conflict of Interest:

(1) If a licensee provides professional services for two or more clients on a project or
related projects, the licensee shall disclose in writing to those clients and property owners or their
authorized representatives his or her relationship to those clients.

(2) If a licensee has a business association or a financial interest which may influence his or
her judgment in connection with the performance of professional services, the licensee shall fully
disclose in writing to his or her client(s) or employer(s) the nature of the business association or

the financial interest.
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CAUSES FOR DISCIPLINE

SUMMARY OF FACTS

10. The following facts are common to all causes for discipline alleged herein:

A. Between December 2004 and March 2005, Respondent, d.b.a. “Fargen Surveys Inc.”
was hired to provide professional services related to real property in San Luis Obispo County
which was the subject of a protracted dispute between neighboring owners, identified as Lot 2,
Section 7, T11N, R33W and a portion of Lot 2, Section 12, T11N, R33W (“SLO Property”).

B.  The property owners, the Olson and Funkhouser families - had been involved in a
longstanding dispute regarding easements. After mediation, in an effort to reach a settlement
agreement, both parties agreed to have a professional land surveyor identify and lay out the
property boundaries.

C.  No written contract for professional services was executed at any time between
Respondent and parties to the dispute.

D. By his own admission, Respondent was aware that he was hired by the parties as part
of their effort to settle a boundary dispute, and that the “boundary” line was to be used for fence
construction.

First Survey — December 2004

E. Respondent performed a survey in December 2004 where he staked a north-south
line from the corner common to sections 1 &12, T. 11 N., R 34 W., and sections 6 &7, T. 11 N.,
R 33 W., S.B.M. beginning at a monument referenced to record of survey book 22 page 44 and
traversing South. He marked the line with lath (marked “point on line”) for a distance of 1250
feet (1250.05° per L.S.22/44) and set a lath marked “property corner.”

F. This survey was requested and paid for by Mr. Funkhouser. This line is not listed
or established in the subsequent agreement document of the parties. Respondent provided a
“sketch of survey” dated December 2004 which shows ties to three monuments of record per L.A.
22/44 and L.S. 39/1.

Second Survey — January 2005
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G. Respondent performed a second survey in January 2005 where he staked a line
running west from his lath marked “property corner” (noted in para. “E” above) to “the remains
of old fence line” which line was surveyed by Mr. Welch while Respondent was Mr. Welch’s
employee - to mark a property line defined in an agreement boundary in 1980 (see L.S. 39/1).
Again, the only evidence Respondent left on the ground was a lath line and a lath at the end
marked “property corner”.

H. This survey was requested and paid for by Mr. Olson and fits record data shown
on L.S. 22/44. This line is the line agreed to by both parties in the subsequent agreement.
Respondent invoiced Mr. Olson for the survey in February. The invoice shows the project name
as “fence line” and describes professional services as “boundary”.

Third Survey — March 2005

l. Respondent performed a survey in March 2005 where he staked a second line
some 70 feet South and parallel to his January line. This new line was requested by Mr.
Funkhouser, based on his (Funkhouser’s) representation that the line staked by Fargen for Mr.
Olson was not correct and should be moved 70 feet South. Respondent agreed to stake the new
line without consulting Mr. Olsen.

J. Afterward, on or about March 7, 2005, Respondent informed Mr. Olson by
telephone that he had “misread a map” and that the property line was located further south than
the earlier survey.

K. Respondent did not set any permanent monuments to perpetuate his corners in any
of the surveys — nor did he file any maps or corner records with the county surveyor to document
his work in any of the surveys.

L. In or about July 2005, based in part on Respondent’s work — parties entered into a
negotiated settlement agreement which concluded their dispute about the SLO Property.
Specifically, paragraph 4 of the settlement agreement regarding the location of the Southeast
corner of Funkhouser’s property was based on Respondent’s third survey (setting the line about

70 feet further South than the position of the boundary in Respondent’s first survey) and
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identifies a fee of $765.00 for the survey be shared by both parties. By signing this agreement, the
Olsons gave up any rights to the 70 foot strip of land, ceding ownership to the Funkhousers.

M. The Olsons subsequently determined to sell the subject property and in January of
2007, to comply with escrow requirements, hired another surveyor to locate and confirm the
boundary lines of their property.

N. The new surveyor located the Southeast boundary of the Funkhouser property
along the same line as Respondent’s “first” survey. This placement also conforms to previous
surveys of record.

0. On or about February 21, 2007, Respondent maintained that he had only been
retained to “measure distances between points” provided by the parties, and that he had never
actually conducted a boundary survey. Further, in a declaration under penalty of perjury dated
August 28, 2007, Respondent stated that he did not do a “formal survey” of the SLO Property,
and that he believed both parties were fully aware of that fact.

P. Financial losses by Mr. Olson attributable to Respondent’s misconduct include
approximately $2,200.00 (building permits, soil testing, etc.) for a planned building project which
was abandoned by Olson due to his reliance on the boundary line(s) described by Respondent in
the “third survey” described above.

FIRST CAUSE FOR DISCIPLINE

(Negligence in Professional Practice)

11. Respondent is subject to disciplinary action under section 8780 at subsection (b) in
that between approximately December 2004 and July 2005, Respondent engaged in negligence in
his practice of land surveying in connection with the SLO Property, by reason of the following
facts:

A. Failure of Due Diligence
Despite his understanding that the lines he was surveying were related to a court
ordered mediation and settlement attempt, Respondent failed to exercise due diligence in

the execution of his survey(s) to assure that his clients were given quality professional
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services and results which were accurate and reliable. ‘Failure of due diligence’ includes
but is not limited to:
- Respondent’s failure to research and/or review local record surveys in the location;
- Respondents failure to properly document his work publicly and privately,
- Respondent’s failure to become familiar with the matters in dispute between the
parties; and
- Respondent’s failure to have both parties present when location of the lines was
discussed.

B. Failure to Disclose Possible Conflict of Interest

Respondent was negligent in his dealings with Mr. Olson and Mr. Funkhouser in
his failure to disclose and reveal an apparent conflict of interest - particularly in
connection with execution of the third survey.

C. Failure to Search for Material Evidence

Respondent failed to follow the most basic requirements of a survey when he
failed to search for material evidence to support his retracement of the section line
established by L.S. 22/44. Though he was attempting to retrace or re-establish the section
line for the fence, and was aware of local surveys — he failed to search for that monument
to verify his line.

D. Failure to Support Professional Opinion With Viable Evidence

In the third survey, Respondent changed his professional opinion about the
location of a boundary line based on the instructions of a client, without evidence which
reasonably supported a change in the line position, and completely disregarded the
previous surveys, the opinion of his mentor and employer, and advise from the local
country surveyor.
SECOND CAUSE FOR DISCIPLINE
(Incompetence in Professional Practice)

12. Respondent is subject to disciplinary action under section 8780 at subsection (b) in

that between approximately December 2004 and July 2005, Respondent engaged in incompetence
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in the practice of land surveying in connection with the SLO Property, by reason of the following

facts:

A. Failure to Document Agreement For Services

Respondent failed to prepare and execute a written contract for professional
services which conforms to the requirements of Section 8759 subdivision (a).

B. Failure to File a Record of Survey with County Surveyor

Respondent’s failure to file any record of survey with the county surveyor in this
case was incompetence for reasons as follows:

1) In the course of providing professional land surveying services,
Respondent established a professional opinion about the location of a boundary line which
differed materially the position established by several record maps. In such circumstances,
Respondent was required to file a record of survey with county surveyor under section
8762 subsection (b).

(2 Survey evidence indicates that Respondent surveyed the North-South line
between the Funkhouser and Olsen Property for fence construction in an attempt to retrace
the line established by LS22/44. However, Respondent failed to locate the iron pipe
monument shown on LS 22/44 near the south end of the line. In such circumstances,
Respondent was obligated to file a record of survey to notify the county surveyor under
section 8762, subsection (B)(1) since the fact that a monument on a line has been lost is a
physical change. An additional circumstance supporting Respondent’s obligation to notify
the county surveyor is that Respondent knew the parties intended to build a fence on the
boundary line, potentially destroying one or both monuments on that line.

C Failure to Notify Clients of Potential Lot Line Adjustment

Because the boundary line established by Respondent does not occupy the location
of the south line of the parcel described in the deed to Funkhouser as established by
previous surveys of record — Respondent was obligated to notify both clients that said
boundary line might be in violation of the Subdivision Map Act, in that it might constitute

a lot line adjustment, requiring a ruling from the county surveyor.
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THIRD CAUSE FOR DISCIPLINE

(Fraud, Deceit or Misrepresentation in Professional Practice)

13. Respondent is subject to disciplinary action under section 8780 at subsection (a) in
that between approximately December 2004 and July 2005, Respondent failed to properly locate
the property lines, did not properly mark the corners with monuments, failed to file a record of
survey, misrepresented or was deceitful in his contracting procedure and execution of the survey ,
offered opinions that were not based in fact, and otherwise engaged in acts of fraud, deceit, or
misrepresentation in his practice of land surveying in connection with the SOL Property, by
reason of the following facts:

A Failure to Disclose Possible Conflict of Interest

Respondent was negligent in his dealings with Mr. Olson and Mr. Funkhouser in
his failure to disclose and reveal an apparent conflict of interest - particularly in
connection with execution of the third survey.

B. Failure to Support Professional Opinion With Viable Evidence

Respondent changed his professional opinion about the location of a boundary line
based on the instructions of a client, without evidence which reasonably supports a change
in the line position, and completely disregarded the previous surveys, the opinion of his
mentor and employer, and advise from the local country surveyor.

C. Denial of Surveying Work in 2007 Declaration

In his declaration under penalty of perjury on in 2007, Respondent made untrue
and contradictory statements, including but not limited to his false assertion that his work
on the SLO Property was not “formal surveys.”

FOURTH CAUSE FOR DISCIPLINE

(Failure To Execute A Written Contract For Professional Services)
14, Respondent is subject to disciplinary action under section 8759 at subsection (a) in
that between approximately December 2004 and July 2005, Respondent contracted to provide and

did provide professional land surveying services for which he received compensation to clients in
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connection with the SLO Property without use of an executed written contract conforming to
statutory requirements.

FIFTH CAUSE FOR DISCIPLINE

(Failure to File a Record of Survey)

15. Respondent is subject to disciplinary action under section 8762, subsection (b) in
that between approximately December 2004 and July 2005, in the course of providing land
surveying services, on the SLO Property, Respondent did not at any time file a record of survey
with the country surveyor. This omission was a violation of statutory filing requirements in two
instances as follows:

A At the time of the third survey, Respondent established a professional
opinion about the location of a boundary line which differed materially the position
established by several record maps. Respondent was thus required to file a record of
survey with county surveyor within 90 days under section 8762 subsection (b).

B. Survey evidence indicates that Respondent surveyed the line between the
Funkhouser and Olsen Property for fence construction in an attempt to retrace the line
established by LS22/44. However, Respondent was apparently unable to locate the south
end monument shown on LS 22/44. In such circumstances, Respondent was obligated to
file a record of survey to notify the county surveyor under 8762 subsection (b)(1) since the
fact that a monument on a line has been lost is a physical change. Further, Respondent
knew the parties intended to build a fence on the boundary line, potentially destroying one
or both monuments on that line.

SIXTH CAUSE FOR DISCIPLINE

(Failure to Set Durable Monuments)

16. Respondent is subject to disciplinary action under section 8771 in that between
approximately December 2004 and July 2005, in the course of providing land surveying services,
on the SLO Property, Respondent did not at any time set durable monuments.

111
111
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SEVENTH CAUSE FOR DISCIPLINE

(Violation of Regulations Related to Land Surveying: Conflict of Interest)

17. Respondent is subject to disciplinary action under section 8780 subsection (h) in
conjunction with Title 16 of the California Code of Regulations section 476, subsection (b) (1), in
that between approximately December 2004 and July 2005, in the course of providing land
surveying services to two sets of clients with opposing interests on the SLO Property project,
Respondent failed to disclose in writing to those clients or their authorized representatives his
relationship to those clients.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board for Professional Engineers, Land Surveyors, and
Geologists issue a decision:

1. Revoking or suspending Land Surveyor License Number L 4597, issued to Kenny
L. Fargen;

2. Ordering Kenny L. Fargen to pay restitution in the approximate sum of $2,200.00 to
Mr. Olson for losses resulting from Respondent’s misconduct;

3 Ordering Kenny L. Fargen to pay the Board for Professional Engineers, Land
Surveyors, and Geologists the reasonable costs of the investigation and enforcement of this case,
pursuant to Business and Professions Code section 125.3;

4.  Taking such other and further action as deemed necessary and proper.

DATED: 9/F/12 Oviginal Stogned

RICHARD B. MOORE, PLS

Executive Officer

Board for Professional Engineers, Land Surveyors,
and Geologists

Department of Consumer Affairs

State of California

Complainant

LA2010600569
51156757.docx
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