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 Accusation

KAMALA D. HARRIS
Attorney General of California
JAMES M. LEDAKIS
Supervising Deputy Attorney General
MARICHELLE S. TAHIMIC
Deputy Attorney General
State Bar No. 147392

110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone:  (619) 645-3154
Facsimile:  (619) 645-2061

Attorneys for Complainant

BEFORE THE
BOARD FOR PROFESSIONAL ENGINEERS, LAND SURVEYORS, AND

GEOLOGISTS
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation Against:

MICHAEL DAVID SCHWEITZER,
CIVIL ENGINEER
2367 Douglaston Glen
Escondido, CA 92026

Civil Engineer License No. C 59658

Respondent.

Case No. 1014-A

A C C U S A T I O N

Complainant alleges:

PARTIES

1. Richard B. Moore, PLS (Complainant) brings this Accusation solely in his official

capacity as the Executive Officer of the Board for Professional Engineers, Land Surveyors, and

Geologists, Department of Consumer Affairs.

2. On or about July 23, 1999, the Board for Professional Engineers, Land Surveyors,

and Geologists issued Civil Engineer License Number C 59658 to Michael David Schweitzer

 (Respondent).  The Civil Engineer License was in full force and effect at all times relevant to

the charges brought herein and will expire on December 31, 2013, unless renewed.
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 Accusation

JURISDICTION AND STATUTORY PROVISIONS

3. This Accusation is brought before the Board for Professional Engineers, Land

Surveyors, and Geologists (Board), Department of Consumer Affairs, under the authority of the

following laws.  All section references are to the Business and Professions Code unless otherwise

indicated.

4. Section 6775 of the Code states, in pertinent part that:

The board may receive and investigate complaints against
registered professional engineers, and make findings, thereon.

By majority vote, the board may reprove, suspend for a period not
to exceed two years, or revoke the certificate of any professional
engineer registered under this chapter:

. . .

(b) Who has been found guilty by the board of any deceit,
misrepresentation, or fraud in his or her practice.

(c) Who has been found guilty by the board of negligence or
incompetence in his or her practice.

(d) Who has been found guilty by the board of any breach or
violation of a contract to provide professional engineering services.

     . . .

(g)  Who in the course of the practice of unprofessional engineering
has been found guilty by the board of having violated a rule or
regulation of unprofessional conduct adopted by the board.

5. Section 118, subdivision (b), of the Code provides that the suspension, expiration,

surrender, or cancellation of a license shall not deprive the Board of jurisdiction to proceed with a

disciplinary action during the period within which the license may be renewed, restored, reissued

or reinstated.  Pursuant to Code section 6797, certificates of registration as a professional

engineer may be renewed at any time within three years after expiration.

REGULATORY PROVISIONS

6. Title 16, California Code of Regulations, section 404, defines “negligence” as

follows:

(dd) For the sole purpose of investigating complaints and making
findings thereon under Sections 6775 and 8780 of the Code,
'negligence' as used in Sections 6775 and 8780 of the Code is
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 Accusation

defined as the failure of a licensee, in the practice of professional
engineering or land surveying, to use the care ordinarily exercised
in like cases by duly licensed professional engineers and land
surveyors in good standing. . . .

7. Title 16, California Code of Regulations, section 475, provides in part:

To protect and safeguard the health, safety, welfare, and property of
the  public,  every  person  who  is  licensed  by  the  Board  as  a
professional engineer, including licensees employed in any manner
by  a  governmental  entity  or  in  private  practice,  shall  comply  with
this Code of Professional Conduct. A violation of this Code of
Professional Conduct in the practice of professional engineering
constitutes unprofessional conduct and is grounds for disciplinary
action pursuant to Section 6775 of the Code. This Code of
Professional Conduct shall be used for the sole purpose of
investigating complaints and making findings thereon under
Section 6775 of the Code.

(a) Compliance with Laws Applicable to a Project:

A licensee shall provide professional services for a project in a
manner that is consistent with the laws, codes, ordinances, rules,
and regulations applicable to that project. A licensee may obtain
and rely upon the advice of other professionals (e.g., architects,
attorneys, professional engineers, professional land surveyors, and
other qualified persons) as to the intent and meaning of such laws,
codes, and regulations....

COST RECOVERY

8. Section 125.3 of the Code provides, in pertinent part, that the Board may request the

administrative law judge to direct a licentiate found to have committed a violation or violations of

the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case.

THE NATIONAL CITY PROJECT

9. In or about December, 2007, LGI Delaware, LLC (hereinafter “LGI”) sought to

remodel an existing industrial building site located in National City, California (hereinafter

“National City Project”).  The remodel consisted of remodeling an existing paved loading area

into a parking area and grading and paving an area along the east property line that had been used

for railroad tracks.  There were two existing buildings on the site.  Ware, Malcomb was the

contractor for the project.

/ / /

/ / /
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 Accusation

The Contract:

10. On December 19, 2007, LGI, through its Principal, Lee Gittleman, and Respondent,

President of SW Engineering (hereinafter “SW”), entered into a contract for the preparation of

street plans and grading plans for $11,500 as follows:

a. Street Plans. “Engineer shall design and coordinate locations of five (5) proposed

driveways on Haffley Street with the Client, Ware, Malcomb, and the City.  The Engineer shall

process the plans with National City in order to obtain an encroachment permit.”

b. Grading and Drainage Plan. “Engineer shall design the proposed site

improvements and process the Grading Permit through the City of National City’s public works

department.”

c. SWPPP.   “Engineer shall prepare a Stormwater Pollution Prevention Plan per

National City and State of California requirements.”

d. SUSMP.   “Engineer shall preparea [sic] SUSMP per the City and State of California

requirements.

11. According to the contract, the Engineer shall furnish additional services “if authorized

by Client, or if required because of changes in the Project.”  Furthermore, according to the

contract, the standard of care for all professional services performed under the contract would be

the care and skill ordinarily used by members of the profession practicing under similar

circumstances.

12. A Storm Water Pollution Prevention Plan (“SWPPP”) is required when the disturbed

area, which is the surface that is being graded or stripped of its existing surface, is greater than 1

acre.  The disturbed area for this project was less than 1 acre therefore preparation of a SWPPP

was not required and Respondent never prepared one.  LGI paid the entire contract amount.

However, Respondent never reduced his fee or showed a credit on the extra work he charged LGI

as a result of not preparing the SWPPP.

13. A Standard Urban Stormwater Management Plan (“SUSMP”) is required when,

among other things, the project is new development or if redevelopment adds or creates 5,000
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 Accusation

square feet of impervious surface.  Based on the criteria for preparation of this report, an SUSMP

was required.

14. The project proceeded according to the following timeline:

12/19/2007 Contract signed.
12/20/2007 and

1/18/2008
Respondent received pdf of approved American Land
Title Association Survey (ALTA survey) prepared in
2005.

1/22/2008 Respondent received Tentative Parcel Map (TPM) in
CAD format.

2/25/2008 Respondent received first supplemental topographic
survey of site conditions from Ciremele Surveying
based upon assumed datum, which did not include
contour lines.

3/20/2008 First submittal of grading plans to City by Respondent.
4/1/2008 Respondent received first plan check back from City
4/3/2008 Respondent submitted Change Order #1 to Gittleman

4/17/2008 Meeting with City representatives, architect, contractor
and Respondent.  Grading plan rejected by City because
incomplete and retaining wall not shown.

5/1/2008 Respondent submitted Change Order #2 to Gittleman
regarding retaining wall and SUSMP.

5/2/2008 Second supplemental topographic survey was prepared
based upon City’s benchmark and included retaining
wall.

5/2/2008 Third supplemental topographic survey included survey
shots of the proposed driveway locations.

6/8/2008 Construction begins.

Change Order #1:

15. On April 1, 2008, Respondent received the plan check back from the City but on

April 3, 2008, Respondent notified Gittleman that the City will have the plans finished “next

week” and then issued Change Order #1 to the contract, which was for the following scope of

work:

Engineer shall prepare field topo request and solicit bids for
supplemental topo of surface improvements at east edge of site.
Engineer shall create contours from supplemental field top shots.
Engineer shall edit existing CAD files to create a base topography
file for grading plan preparation.  Engineer shall modify
architectural base files to match new topography file....
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 Accusation

The cost for this item is $2,500.  This work was purportedly “to perform work not included in the

original contract scope.”

16. According to Respondent, the “supplemental topo” referenced in Change Order #1

referred to the topographical survey provided by Ciremele Surveying on February 25, 2008 and

Change Order #1 was necessary because the existing topography provided to Respondent was

based on assumed datum and not based on the City’s vertical benchmark.  The topographical

survey provided by Ciremele Surveying on February 25, 2008 stated that it was based on assumed

datum.  Respondent knew, or should have known, that the topographical survey needed to be

based on the City’s benchmark, rather than on assumed datum, as early as February 25, 2008.

Yet, the grading plans submitted by Respondent to the City on March 20, 2008 erroneously used

contour data based on the assumed datum and not the City’s benchmark datum as required.

17. By using the wrong datum on the grading plans submitted on March 20, 2008, all the

elevations on the plans had to be revised to fix the error, including all the proposed finished grade

elevations.  Therefore, by issuing Change Order #1, Respondent required LGI to pay extra fees to

correct the errors made by SW in using the wrong datum to prepare the grading plans.

18. On July 28, 2009, Respondent represented to the Board that the reason for Change

Order #1 was that “upon investigation it was learned by SW Engineering that the topo provided

was not on the City datum as required by the City and the contour lines appeared to be faked in,”

when field investigation was not necessary to determine that the topographic survey was based on

assumed datum because the survey itself stated it was based on assumed datum and it was SW

Engineering who prepared the contour lines.

Change Order #2:

19. The City’s plan check comments from the submittal on March 20, 2008 included the

requirement that the retaining wall needed an engineer’s stamp and calculations.  On April 17,

2008, a meeting was held that was attended by representatives of the architect, the City of

National City, the contractor and Respondent, who attended telephonically.  Among the action

items discussed was inclusion of the retaining wall design and details in the grading plans.  The
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grading plans were rejected by the City because they were incomplete and did not include the

entire property.

20. On May 1, 2008, Respondent prepared Change Order #2 in response to the changes

required by the City.  Change Order #2 included the following scope of work:

a. Retaining wall coordination at an additional cost of $950.00:

Engineer shall revise grading plan set to include detail sheet(s) for
the retaining wall (to be prepared and signed by others).  The
structural engineer shall prepare a wall plan and profile sheet that
will be coordinated into the set.

b. SUSMP at an additional cost of $1,000.00:

Engineer shall revise the NPDES coordination and prepare a
SUSMP for  a  priority  project.   This  will  include  the  area  of  work
behind the Haffley building and the retaining wall.

21. However, Respondent was given information in January 2008, before preparation of

the grading plans, which showed the proposed retaining wall.  Therefore, Respondent knew, or

should have known, that the retaining wall was part of the original scope of work and that

retaining wall details were standard information required by the City in grading plans submitted

to it.

22. Likewise, in April, 2008, the City required preparation of an SUSMP, preparation of

which was included in the original contract, but had not been prepared or submitted to the City.

Respondent again attempted to charge extra fees for work that was part of the original contract.

23. On June 16, 2009, Gittleman filed a complaint against Respondent with the Board

because, among other things, the plans submitted by Respondent to the city were deficient

because they did not include the entire agreed upon scope of work; Respondent charged him for

revising the grading plans to incorporate topographical information that had been provided to SW

prior to the time the grading plans were prepared; and, Respondent did not provide some of the

services included in the original contract.

/ / /

/ / /

/ / /
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FIRST CAUSE FOR DISCIPLINE

(Deceit, Misrepresentation or Fraud - National City Project)

24. Respondent is subject to disciplinary action under Code section 6775, subdivision (b)

for deceit, misrepresentation or fraud in his practice in that:

a. On April 3, 2008, Respondent represented that that the plan check would be

completed in one week when Respondent had received the city’s comments from the plan check

on April 1, 2008.

b. Respondent represented that Change Order #1 was for extra work when it covered

work that was part of the original contract, as more fully set forth above in paragraphs 9-18 and

referenced herein as though set forth in full.

c. On July 28, 2009, Respondent misrepresented the reasons for Change Order #1 to the

Board, as more fully set forth above in paragraphs 9-18 and referenced herein as though set forth

in full.

   d. Respondent represented that Change Order #2 was for extra work to cover City

required items when it was work that was part of the original contract and not due to project

changes, as more fully set forth above in paragraphs 9-14 and 19-23 and referenced herein as

though set forth in full.

SECOND CAUSE FOR DISCIPLINE

(Breach of Contract - National City Project)

25. Respondent is subject to disciplinary action under Code section 6775, subdivision (d),

for breach or violation of a contract to provide professional engineering services in that:

a. Respondent’s contract with LGI included the preparation of a SWPPP, which was not

required and which was not prepared by Respondent, but was paid for by LGI.  Respondent did

not reimburse LGI for the cost of preparing a SWPPP nor credit LGI this amount when

Respondent submitted extra charges, as more fully set forth above in paragraphs 9-12 and

referenced herein as though set forth in full.
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 Accusation

b. Respondent required additional fees to complete the work in Change Order #1, which

was part of the original contract scope of work and not due to project changes, as more fully set

forth above in paragraphs 9-18 and referenced herein as though set forth in full.

c. Respondent required additional fees to complete the work described in Change Order

#2, specifically item (1), retaining wall coordination, and item (3), SUSMP, which was part of the

original contract scope of work and not due to project changes, as more fully set forth above in

paragraphs 9-14 and 19-23 and referenced herein as though set forth in full.

THIRD CAUSE FOR DISCIPLINE

(Unprofessional Conduct – National City Project)

26. Respondent is subject to disciplinary action under Code section 6775, subdivision (g),

in conjunction with title 16, California Code of Regulations, section 475, subdivision (a), for

unprofessional conduct in that Respondent failed to provide professional services for the National

City project in compliance with the laws, codes, ordinances, rules and regulations applicable to

the project and then submitted change orders to LGI for additional fees to fix Respondent’s

errors, as more fully set forth above in paragraphs 9-23 and referenced herein as though set forth

in full.

TEMECULA PROJECT

27. Respondent, while employed by Masson & Associates, a civil engineering and

surveying firm, was the engineer of record for a shopping center known as Butterfield Ranch

Shopping Center in Temecula, California (hereinafter “Temecula Project”).  Respondent prepared

the Precise Grading Plans for the Temecula Project on or about November 4, 2005.

28. On or about August 5, 2009, the Board received notification of a settlement involving

the owner of the Temecula Project, Masson & Associates and Respondent.  The settlement was a

settlement of a civil action against Masson & Associates and Respondent for alleged negligent

engineering.  As a result of the notification of settlement, the Board opened an investigation into

Respondent’s work on the project.

29. In response to the Board’s inquiries, Respondent admitted that there were errors in

curb elevations at the parking lot in three areas where field revisions were required to achieve
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 Accusation

drainage flow.  Respondent further admitted that these field revisions resulted in added costs to

the owners.  As such, Respondent fell below the standard of care for licensed civil engineers

because errors in the grading plan he prepared resulted in inadequate drainage.

FOURTH CAUSE FOR DISCIPLINE

(Negligence – Temecula Project)

30. Respondent is subject to disciplinary action under Code section 6775, subdivision (c),

for negligence, as defined in title 16, California Code of Regulations, section 404(dd), in that

Respondent failed to use the care ordinarily exercised in like cases by duly licensed professional

engineers when he prepared grading plans for the Temecula project that did not adequately drain

the parking lot, as more fully set forth above in paragraphs 26-28 and referenced herein as though

set forth in full.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

and that following the hearing, the Board for Professional Engineers, Land Surveyors, and

Geologists issue a decision:

1. Revoking or suspending Civil Engineer License Number C 59658, issued to

Michael David Schweitzer;

2. Ordering Michael David Schweitzer to pay the Board for Professional Engineers,

Land Surveyors, and Geologists the reasonable costs of the investigation and enforcement of this

case, pursuant to Business and Professions Code section 125.3; and,

3. Taking such other and further action as deemed necessary and proper.

DATED:  _________________________
RICHARD B. MOORE, PLS
Executive Officer
Board for Professional Engineers, Land Surveyors, and
Geologists
Department of Consumer Affairs
State of California
Complainant
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