BEFORE THE
BOARD FOR PROFESSIONAL ENGINEERS, LAND SURVEYORS, AND GEOLOGISTS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation against: )
)

LEO AVALOS AGUILERA ) Case No. 887-A
20644 Oleander Avenue )
Perris, CA 92320 )
)
Civil Engineer License No. C 31397, )
)
Respondent. )
)

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the
Board for Professional Engineers, Land Surveyors, and Geologists as its Decision in the above-

entitled matter.

This Decision shall become effective on A]D vil 12, 2012

IT IS SO ORDERED Mareh &, 2012

Oviginal Stoned
BOARD FOR PROFESSIONAL ENGINEERS,
LAND SURVEYORS, AND GEOLOGISTS
Department of Consumer Affairs
State of California
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KAMALA D. HARRIS
Attorney General of California
KAREN B. CHAPPELLE
Supervising Deputy Attorney General -
THOMAS L. RINALDI
Deputy Attorney General
State Bar No. 206911
300 So. Spring Street, Suite 1702
Los Angeles, CA 00013
Telephone: (213) 897-2541
Facsimile: (213) 897-2804
Attorneys for Complainant

BEFORE THE

BOARD FOR PROFESSIONAL ENGINEERS, LAND SURVEYORS, AND
_ GEOLOGISTS
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: | Case No. 887-A
LEO AVALOS AGUILERA ' OAH No. L-2010101 046
20644 Oleander Avenue STIPULATED SETTLEMENT AND
Perris, CA 92320 DISCIPLINARY ORDER
Civil Engineer License No. C 31397

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true: . |
PARTIES
1. Rlchard B. Moore, PLS (Complainant) is the Executive Officer of the Board for
Professional Englneers Land Surveyors, and Geologists. He brought this action solely in his
official capacity and is represented in this matter by Kamala D. Harris, Attorney General of the
State of California, by Thomas L. Rinaldi, Deputy Attorney General

2. Leo Avalos Aguilera (Respondent) is representing himself in this proceeding and has

_chosen not to exercise his right to be represented by counsel.

3. Onor abeut August 14, 1980, the Board for Professional Engineers, Land Surveyors,
and Geologists issued Civil Engineer License No. C 3 1397 to Respondent. The Civil Engineer
License was in full force and effect at all times relevant to the charges brought in Accusation No.
887-A and will expire on December 31, '2012, unless renewed. . |

1
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JURISDICTION

4,  Accusation No. 887-A was filed before the Boerd for Professional Engineers, Land
Surveyors, and Geologists (Board), Department of Consumer Affairs, and is currently pending
against Respondent. The Accusation and all other statutorily required documents were properly
served on Respondent on May 3, 2010. Respondent timely filed his Notice of Defense contesting
the Accusation. | | |

A copy of Accusation No. 887-A is attached as exhibit A and incorporated herein by

reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, and understands the charges and allegations in
Accusation No. 887-A. Respondent has also carefully read, and understands the effects of this '
Stipulated Settlement and Disciplinary Order. | |

6. Respondent is fully aware of his legal rights in this matter, including the rightto a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
his own expense; the right to confront and cross-examine the witnesses against him; the right to
present evidence and to testify on his own behalf; the rlght to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision;l and all other rights accorded by the California
Administrative Proeedure Act and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.

CULPABILITY

8.  Respondent admits the truth of each and every charge and allegation in Accusatlon
No. 887-A.
9. Respondent agrees that hlS C1V11 Engineer License is subj ect to discipline and he

agrees to be bound by the Board's probationary terms as set forth in the Disciplinary Order below.

STIPULATED SETTLEMENT (887-A) '
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RESERVATION

10. The admissions made by Respondent herein are only for the purposes of this
proceeding, or any other proceedings in which the Board for Professional Engineers, Land
Surveyors, and Geologists or other profeseional licensing agency is involved, and shall not be
admissible in any other criminal or civil proceeding.

CONTINGENCY

11. This stipulation shall be subject to approval by the Board for Professional Engineers,
Land Surveyors, and Geologists. Respondent understands and agrees that counsel for
Complainant and the staff of the Board for Professional Engineers, Land Surveyors, and
Geologists may communicate directly with the Board regarding this stipulation and settlement,
without notice to or participation by Respondent. By signing the stipulation, Respondent

understands and agrees that he may not withdraw his agreement or seek to rescind the stipulation

| prior to the time the Board considers and acts upon it. If the Board fails to adopt this stipulation

as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or
effect, except for this paragraph, it shall be inadmissible 1n any legal action between the parties,
and the Board shall not be disqualified from further action by having considered this matter.

12. The parties understand and agree that facsimile cop1es of this Stlpulated Settlement
and Disciplinary Order, including facsimile signatures thereto, shall have the same force and
effect as the originals. | _ |

13. ThlS Stipulated Settlement and Dlsmphnary Order are intended by the parties to be an
integrated ertlng representing the complete, final, and exclusive embodlment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,
negot1at10ns and comm1tments (written or oral) This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

14. In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue vand enter the following

Disciplinary Order:

STIPULATED SETTLEMENT (887-A)
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DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Civil Engineer License No. C 31397 issued to Respondent
is revoked. However, the revocation is stayed and Respéﬁdent placed on probation for four (4) |
years on the following terms and conditions.

1. Obey All Laws. The Respondent shall obey all laws and regulations related to the
practices of professional engineering and professional land surveying.

2. Submit Reports. The Respondent shall submit such special reports as the Board may

require.

3. Tolling of Probation. The period of probation shall be tolled during the time the
Respondent is practicing exclusively outside the state of California. If, during the period of
probation, the Respondent i)ractices exclusively outside the state of California, .the Respondent
shall immediately notify the Board in writing.

4. Violatioﬁ of Probation. If the Respondent violates the probationary conditions in
any respect, the Board, after. giying the Respondent notice and the opportunity to be heard, may
vacate the stay and reinstate the disciplinary order which was stayed. If, during the period of
probation, an accusation or petition to vacate stay is filed against the Respondent, or if the matter
has been submitted to the Office éf the Attorney General for the filing of such, the Board shall
have pontihuing jurisdiction until all matters are final, and the period of probation shall be
extended until all matters are final. | |

5.  Completion of Probation. Upon successful completion of all of the probationary
conditions and the expiration of the period of proBation, the Respondent’s license shall be
uncbnditionally restored.

6. Cost Recovery. Complainant has agreed to waive cost recovery in this matter.

7. Examination. Within 60 days of the effective date of the decision, the Respondent
shall successfully complete and pasé the California Laws and Board Rules examination, as
administered by the Board.

8.  Ethics Course. Within three and one-half (3 %) years of the effective date of the

decision, Aguilera shall successfully complete and pass a course in professional ethics, approved

4
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8. Ethics Course. Within three and one-half (3 1%) years of the effective date of the
decision, Aguilera shall successfully complete and pass a course in professional ethic_s, approved
in advance by the Board or its designee. '

9.  Notification. Within thirty (30) days of the effective date of the decision, Aguilera
shall provide the Board with evidence that he has provided all persons or entities with whom he
has a contractual or employment relationship relating to professional engineering services with a
copy of the decision and order of the Board and shall provide .the Board with the name and
business address of éach person or entity required to be so notified. During the period of
probation, Aguilera shall be required to provide the same notiﬁcat?on to each new person or entity
with whom he has a contractual or employment relationship relating to professional engineering
services and shall report to the Board the name and address of each person or entity so notified.

10. Take And Pass Examinations. Within three and one-half (3 ¥4) years of the
effective date of the decision, Aguilera shall successfully take and pass, with a grade of “C” or

better, two college-level civil engineering courses, approved in advance by the Board or its

“ designee. Such courses shall be specifically related to the area of violation. ‘F_or purpoées of this

subdivision, “cdl]ege—level course” shall mean a course offered by a community college or a four
year university of three semester units or the equivalent; “cbllege—level course™ does not include
seminars. -

. ACCEPTANCE

I have carefully read the Stipulated Settlement and Disciplinary Order. I understand the
stipulation and the effect if will have on my Civil E_néineer License. I entef into this Stipulated
Settlement and Disciplinary Order voluntarily, knéwingly, and intelligently, and agree to be

bound by the Decision and Order of the Board for Professional Engineers, Land Surveyors, and

Geologists. / ‘~ / o _
DATED: |12V a4l Ortolinal Stoned
S [ ] "LEGAVALOS AGUILERA
Respondent
- 5.
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Board for Professional Engineers, Land Surveyors, and

Geologists of the Department of Consumer Affairs.

Dated: {2 - 20~ 2=\

LA2009604780
51059352.doc

Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
KAREN B. CHAPPELLE

Superyrﬁlg Dgputy Attorney General

Oviginal Stgned

THOMAS L. RINALDI
Deputy Attorney General
Attorneys for Complainant

STIPULATED SETTLEMENT (887-A)
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EDMUND G. BROWN JR.

Attorney General of California

KAREN B. CHAPPELLE

Supervising Deputy Attorney General

THOMAS L. RINALDI

Deputy Attorney General

State Bar No. 206911
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2541
Facsimile: (213) 897-2804

Attorneys for Complainant

BEFORE THE
BOARD FOR PROFESSIONAL ENGINEERS AND LAND SURVEYORS
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. B51-A
LEO AVALOS AGUILERA ACCUSATION
20644 Oleander Avenue
Perris, CA 92320
Civil Engineer License No. C 31397
Respondent.
Complainant alleges:
PARTIES
1.  David E. Brown (Complainant) brings this Accusation solely in his official capacity

as the Executive Officer of the Board for Professional Engineers and Land Surveyors,
Department of Consumer Affairs.

2. On or about August 14, 1980, the Board for Professional Engineers and Land
Surveyors issued Civil Engineer License Number C 31397 to Leo Avalos Aguilera (Respondent).
The Civil Engineer License was in full force and effect at all times relevant to the charges brought
herein and will expire on December 31, 2010, unless renewed.

JURISDICTION

3.  This Accusation is brought before the Board for Professional Engineers and Land
Surveyors (Board), Department of Consumer Affairs, under the authority of the following laws.
All section references are to the Business and Professions Code unless otherwise indicated.

1

Accusation
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4. Section 6775 of the Code states, in pertinent part, that "[T]he board may reprove,
suspend for a period not to exceed two years, or revoke the certificate of any professional
engineer registered under this chapter:

"(a) Who has been convicted of a crime substantially related to the qualifications, functions
and duties of a registered professional engineer, in which case the certified record of conviction
shall be conclusive evidence thereof.

"(b) Who has been found guilty by the board of any deceit, misrepresentation, or fraud in
his or her practice.

"(¢) Who has been found guilty by the board of negligence or incompetence in his or her
practice.

"(d) Who has been found guilty by the board of any breach or violation of a contract to
provide professional engineering services.

"(e) Who has been found guilty of any fraud or deceit in obtaining his or her certificate.

"(f) Who aids or abets any person in the violation of any provision of this chapter.

"(g) Who in the course of the practice of professional engineering has been found guilty by
the board of having violated a rule or regulation of unprofessional conduct adopted by the board.

"(h) Who violates any provision of this chapter."

5. Section 6749 of the Code states:

(a) A professional engineer shall use a written contract when contracting to provide
professional engineering services to a client pursuant to this chapter. The written contract shall
be executed by the professional engineer and the clicn.t, or his or her representative, prior to the
professional engineer commencing work, unless the client knowingly states in writing that work
may be commenced before the contract is executed . The written contract shall include, but not
be limited to, all of the following:

(1) A description of the services to be provided to the client by the professional engineer.

(2) A description of any basis of compensation applicable to the contract. and the method of

payment agreed upon by the parties.

R
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(3) The name, address, and license or certificate number of the professional engineer, and
the name and address of the client.

(4) A description of the procedure that the professional engineer and the client will use to
accommodate additional services.

(5) A description of the procedure to be used by any party to terminate the contract.

(b) This section shall not apply to any of the following:

(1) Professional engineering services rendered by a professional engineer for which the
client will not pay compensation.

(2) A professional engineer who has a current or prior contractual relationship with the
client to provide engineering services, and that client has paid the professional engineer all of the
fees that are due under the contract.

(3) If the client knowingly states in writing after full disclosure of this section that a
contract which complies with the requirements of this section is not required.

(4) Professional engineering services rendered by a professional engineer to any of the
following:

(A) A professional engineer licensed or registered under this chapter.

(B) A land surveyor licensed under Chapter 15 (commencing with Section 8700).

(C) An architect licensed under Chapter 3 (commencing with Section 5500).

(D) A contractor licensed under Chapter 9 (commencing with Section 7000).

(E) A geologist or a geophysicist licensed under Chapter 12.5 (commencing with Section
7800).

(F) A manufacturing, mining, public utility, research and development, or other industrial
corporation, if the services are provided in connection with or incidental to the products, systems,
or services of that corporation or its affiliates.

(G) A public agency.

(c) "Written contract” as used in this section includes a contract that is in electronic form.

5]
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6. Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

g Section 118, subdivision (b) of the Code states:

"(b) The suspension, expiration, or forfeiture by operation of law of a license issued by a
board in the department, or its suspension, forfeiture, or cancellation by order of the board or by
order of a court of law, or its surrender without the written consent of the board, shall not, during
any period in which it may be renewed, restored, reissued, or reinstated, deprive the board of its
authority to institute or continue a disciplinary proceeding against the licensee upon any ground
provided by law or to enter an order suspending or revoking the license or otherwise taking
disciplinary action against the licensee on any such ground.

"(c) As used in this section, ‘board’ includes an individual who 1s authorized by any
provision of this code to issue, suspend, or revoke a license, and 'license’ includes 'certificate,’
registration,' and 'permit."

LOLA PROJECT

8.  In or around January, 2004, Respondent entered into a contract to prepare plans to
connect a property, located at 16035 Chestnut Street, Hesperia, California, to the sewer main.
The new public sewer main shown on Respondent’s civil engineering design plans could not be
constructed due to errors on the plans. Instead surveying the actual elevations of the sewer main,
street surface, and finished floor elevation of the residence, Respondent incorrectly assumed
information shown on other plans was accurate. Had the sewer main been fully constructed in
accordance with Respondent’s plans, the sewer main would have protruded above ground level
instead of being sufficiently below ground. When confronted by project owner Oscar Lola (Lola)
regarding the incorrect elevations, Respondent conceded that he did not survey the area but rather

used as-built plans prepared by the City. As a result of Respondent’s conduct, Lola incurred

Accusation




substantial additional costs on the project.

> FIRST CAUSE FOR DISCIPLINE

(Negligence)

9. Complainant refers to and incorporates the allegations contained in paragraph 8, as
though set forth fully. Respondent is subject to disciplinary action under section 6775
subdivision (c) in that he committed negligence during the course of providing engineering
services on the Lola Project by failing to send surveyors to the project site to obtain the actual
topography of the existing sewer main, Ches.tnut Street, and the house that was under
construction.

SECOND CAUSE FOR DISCIPLINE

(Improper Written Contract)

10. Complainant refers to and incmpcn‘atcs' the allegations contained in paragraph 8, as
though set forth fully. Respondent is subject to disciplinary action under section 6775,
subdivision (h), in that he entered into a contract that failed to include all of the information
required by section 6749.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board for Professional Engineers and Land Surveyors issue a
decision:

1.  Revoking or suspending Civil Engineer License Number C 31397, issued to Leo
Avalos Aguilera.

2. Ordering Leo Avalos Aguilera to pay the Board for Professional Engineers and Land
Surveyors the reasonable costs of the investigation and enforcement of this case, pursuant to
Business and Professions Code section 125.3;

11/
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3. Taking such other and further action as deemed necessary and proper.
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oviginal Stoned

"DAVID E. BROWN

Executive Ofﬁcm{_/

Board for Professional Engineers and Land Surveyors
Department of Consumer Affairs

State of California

Complainant

Accusation
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